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ihe The New York ‘‘Nuisance’’ Decision 
low- Whether a liquor dealer has immunity from criminal 
ting prosecution by a state which is without a prohibition law 
St was before the highest court of New York in People v. 
vice. Vandewater, decided December 31, 1928, and reported 
nion® in the New York Law Journal for January 21, 1929. 
ctor While the decision is of primary interest in New York 
sand} much the same problem would arise in any other state 
ork, @ which might repeal its enforcement law, since the prosecu- 
this tion in the Vandewater case was for maintaining a public 
pet® nuisance and what constitutes such a nuisance is largely 
50 a the same in each state. 
| re- The case involved the maintenance of a saloon in the 
com rear of a store which gave no evidence of the activities 
of such rear room. No invitation was extended to the 

ands general public. From the saloon came intoxicated per- 
ition sons. It was situated “near a school and immediately 


adjacent to a confectionery and ice-cream shop to which 


from @ school children came during the lunch hour.” (It seems 
t for that the proximity to a school was largely incidental and 
met that the primary feature of the case was the emerging 
basic Of intoxicated people upon frequented streets.) 


oints Judges Pound and Crane each wrote an opinion sup- 
-ause | Plementing that of Lehman, who prepared the prevailing 
tion. Opinion. Judge Andrews, with whom Kellogg concurred, 

$56 agreed that the conviction was proper but differed from 


many of the legal principles stated by the majority. 
All the judges agreed that the National Prohibition Act 


had altered the conditions surrounding the sale of liquor. 
basic Lhe majority thought that such changed conditions ren- 
nated) dered the sale of liquor in a saloon or “speak-easy” a 
inion ‘minal nuisance. Judge Andrews strongly dissented. 


To quote from Judge Lehman: “The National Pro- 
hibition Act enacted by Congress could not and did not 


hl enlarge the definition of the crime of maintaining a pub- 
and [ic nuisance as defined by the legislature of this state. 
ae @ We give the National Prohibition Act no such effect. 
” the The National Prohibition Act has, however, changed the 
4 10 conditions under which drinking places may be and, in 
1 fact, are conducted. Since that act has become 
veePY B the law of the land, drinking places must be conducted 

in fear of the law, withdrawn from inspection of public 
e officers, furnishing liquor obtained, and perhaps manu- 
itutes  factured surreptitiously.” Such liquor “is a danger to 
eport Ith. We know that a drinking place, conducted sur- 


teptitiously, in fear of the officers of the law, not only 
tends to breed disrespect of all law, but attracts men of 
criminal character who might not dare to enter a place 
of entertainment conducted openly and subject to visita- 
tion by the police. We know that such places ruin the 
health of-those they entice, induce idleness and dissolute 
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habits, foster crime and thus cause injury to the public 
health and debauchery of the public morals. We are not 
now concerned with the source of the law which has 
changed former conditions. We do not seek to enforce 
that law. We recognize the conditions now existing, re- 
gardless of the source from which they flow. We apply 
to the conditions now existing the definition of a public 
nuisance applied of old by the common law. . . . It 
can hardly be doubted that such a drinking place has al- 
ways been ‘disorderly’ and a ‘public nuisance’ at common 
law and under the statutory definition of the penal law 
of this state, read in the light of the common law. Ap- 
plication of the statutory definition of a public nuisance 
to a drinking place, conducted under conditions created 
by the National Prohibition Act, in no manner involves 
a holding that in effect Congress can amend the law of 
the state of New York. Indeed, it might more accurately 
be said that the act of Congress has amended the law of 
our state if we refuse to apply the statutory definition 
to conditions, which fairly come within its scope, merely 
because the act of Congress prohibits all drinking places, 
orderly or otherwise.” 

The argument of the majority is clear. It proceeds 
upon a basis of realism; the theory is that the changed 
conditions create a nuisance regardless of the causes of 
such change. If the change were not the result of the 
National Prohibition Act but of some other factor, such 
as a change in the character of the neighborhood where 
liquor is sold, the result would be the same. 

Judge Andrews recognized the new conditions, agreed 
that they “may point to new needs,” and added, “It is 
for the legislature to act.” 

Section 1530 of the New York Penal Law provides in 
substance that a nuisance is an act which endangers (1) 
the health or (2) the morals of any considerable number 
of persons or (3) offends public decency. This statute 
was held to be declaratory of the common law crime of 
maintaining a public nuisance. 

The majority made much of the danger to health from 
the illicit sale of liquor, and Judge Crane specifically re- 
ferred to the “deaths and blindness from wood alcohol 
or poisoned liquor. . . .” He stated that “the law 
does not inquire whether the liquor is good or bad; it takes 
no chances,” 

Judge Andrews asserted that there was no proof that 
in the particular case the defendant sold poisonous or 
adulterated liquor. “We certainly may not hold, as a mat- 
ter of judicial knowledge, that the moderate consumption 
of pure beer, wine or spirits is dangerous. Too many 
eminent physicians take the other view.” 

That the majority rested their conclusion in part upon 
injury to morals is shown by the concluding statement 
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that “the injury [from a saloon] to the health and morals 
of the community constitutes an offense against the peace 
and order of the state and a common nuisance as under- 
stood at common law and as defined by section 1530 of 
the penal law of this state.” 

Judge Andrews took the contrary position that the mere 
trafficking in intoxicating liquors is not such injury to 
the morals of the community as to constitute a criminal 
nuisance. What “offends public decency” was also sub- 
ject to great difference of opinion. 

According to the majority the test of a nuisance “which 
has been applied for centuries and has been approved by 
this court” is whether the “direct tendency is to debauch 
and corrupt the public morals, to encourage idle and dis- 
solute habits and to disturb the public peace.” A saloon 
maintained in violation of the National Prohibition Act 
is held a nuisance under this test. The majority were 
of the opinion that neither public disturbance nor open 
violation of the law is necessary to constitute a criminal 
nuisance, applying the same rule as to other disorderly 
places, such as gambling houses. 

The principles stated by the majority are limited by 
their approval of People v. Cook, 220 App. Div. 110, 
affirmed 248 N. Y. 597, which held that “sales made 
privately on a single day by a man in his own home to 
his own friends and acquaintances, without disorder, and 
resulting in no disturbance or annoyance to others,” did 
not constitute an “offense against public decency.” 

All the judges agreed that the defendant in the par- 
ticular case was guilty of maintaining a criminal nuisance. 
Judge Andrews said of his opinion: “This discussion is 
not necessary for the decision of the case before us as 
the discussion in the prevailing opinion is not.” Never- 
theless this represents the reasoned opinion of the ma- 
jority which the lower courts will, most likely, follow. 
The Court of Appeals will presumably also follow such 
opinion, at least, while its personnel remains largely as 
at present. 

Whether the difference between the majority and minor- 
ity judges is of practical importance depends upon 
whether the discharge of intoxicated persons upon fre- 
quented streets is an essential or frequent factor in the 
sale of liquor. If it is, then even under the opinion of 
the minority practically every place for the illicit sale 
of liquor constitutes a criminal nuisance. In any case 
the decision would seem to be a very important one be- 
cause of the powerful weapon which it offers for pro- 
hibition enforcement. 


Aftermath of the Milk Report 


Since the publication of the report on Rural-Urban Re- 
lations in the Chicago Dairy District in INFORMATION 
Service for December 1, there have been many events 
of importance in that connection. 

As announced at that time, an informal group of cit- 
izens, known as the Chicago Milk Marketing Committee, 
has been conducting an inquiry at the suggestion of the 
Pure Milk Association. This committee has met at fre- 
quent intervals since the latter part of October. It ap- 
pointed a sub-committee on “fact finding,” which held 
public hearings in Chicago and the outlying district. The 
sub-committee issued a report of its findings to the Milk 
Marketing Committee on January 9, 1929. It was widely 
published in the newspapers. The authors of the report 
were Mrs. W. E. Fribley, president of the Illinois Federa- 
tion of Women’s Clubs; Newton Jenkins, a Chicago at- 


torney; and Arthur E. Holt, professor of social ethics, 
in Chicago Theological Seminary. 

The sub-committee recommended that the milk pro- 
ducers’ organization be recognized by the retail milk dis- 
tributors and that a system of arbitration be set up within 
the industry. These recommendations were also made in 
the study made by the Federal Council’s Research Depart- 
ment and the Chicago Church Federation, but the retail 
milk distributors were unwilling to consider them. The 
sub-committee also advised the farmers not to strike, but 
its advice was disregarded. It further recommended “if 
the present price of milk in Chicago does not warrant an 
increase to the farmer, that the price to the consumer 
be increased one cent a quart and that all of that increase 
be paid to producers on a base and surplus price plan.” 
The present retail price of Grade A milk in quart bot- 
tles is fourteen cents. This price is lower than that of 
New York and certain other large cities, but higher than 
that in many large cities. 

The fact report records a series of judgments. The 
marketing system is pronounced indefensible for many 
reasons. “Chicago boasts that it is the agricultural capital 


of the world. It should justify this claim by a better } 
. Other cities have found 


policy with its dairymen. . . 
a better way. Chicago should not lag behind.” The re- 
port stresses the organized relationships between pro- 
ducers and city dealers which have been established in 
other milk markets. Chicago’s methods of enforcing tu- 
berculin testing of cattle are described as “ruthless and 
cruel” and “unworthy of the intelligence of a great city.” 

Immediately after this report was made public, the 
Chicago milk shed became again the scene of violence. 
Groups of farmers went “on strike” and picketed roads 
to prevent milk from coming into Chicago. The demand 
of the Pure Milk Association—the dairy farmers’ co- 
operative—upon the dealers for an increase in price was 
refused. The farmers’ association then followed the 
methods used by earlier organizations in that territory, 
namely of endeavoring to prevent the city dealers from 
getting a supply of milk. It is reported that in some in- 
stances groups of farmers were “locked out” by retail 
distributors ; i.c., they were given short notice that their 
products would no longer be purchased. According to 
reports we consider reliable, the disturbance was wide- 
spread. There were indications that the city’s milk sup- 
ply was likely to be seriously interfered with. 

The strike culminated in a recognition of the farmers’ 
cooperative by the powerful Chicago dealers and an agree- 
ment to submit the price issue to arbitration. The farmers’ 
group also won the right to check the test and weights 
of dealers, and secured an agreement to develop a sys- 
tematic marketing plan. There is to be set up a “joint 
bargaining system” between dealers and the farmers’ co- 
operative, with an impartial arbitrator who shall act as 
a guide in the development of organized relations between 
farmers and dealers. Dr. Clyde J. King of the Univer- 
sity of Pennsylvania is to be the arbitrator. He has had 
extensive experience as a mediator and arbitrator in sev- 
eral Eastern metropolitan milk markets. Dr. King is 
at present at work upon various details, and has just 
arrived at a price to be paid dairymen by the retail dis- 
tributors. This he set at $2.65 per hundred pounds, a 
slight increase over recent prices. 

In the course of the strike, the farm group won a con- 
siderable measure of public approval, particularly among 
citizens of towns and villages in the area. In certain 
communities it is reported that ministers, especially, wert 
sympathetic. A leading agricultural paper calls the out- 
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pme of the contest the greatest victory that dairymen 

} |, the Chicago area ever won. The substance of this 
victory was mainly the securing of recognition for their 

cooperative association. 

On January 11, the agricultural experiment station of 
the University of Illinois published a pamphlet bulletin 
by C. A. Brown, associate in dairy economy, on the 
distribution of milk in Chicago and other Illinois mar- 
kets.* Mr. Brown’s report points out that “two eco- 
nomic changes of far-reaching consequence to Illinois 
dairymen are in process; namely, decentralization in pro- 
duction and centralization in distribution.” It states that 
about one-third of Chicago’s milk supply now comes in the 
large “tank cars,” operated by the railroads. Chicago 
has recently received milk in these cars from a distance 
of 360 miles. On the other hand, the number of retail 
distributors has been decreasing for years. . 

The “net income” per quart of milk realized by the 
Chicago distributor in 1927 was 4.7 mills. As stated in 
INFORMATION SERVICE for December 1, this is about the 
average usually realized in large cities. However, the 
cost of retail milk distribution has been constantly in- 
creasing. The margin between the prices which the con- 
sumers paid and those received by farmers increased from 
4.7 cents per quart in 1908 to 8.6 cents in 1927. This, 
the bulletin states, is largely the result “of increased com- 
plexity in milk marketing, of wage increases, expansion 
of the dairy production district, and improvements in 
milk quality. . . .” 

On the whole, it would appear that the various groups 
in the Chicago milk shed are now approaching a scheme 
of social control. The report made jointly by the Com- 
mission on the Church and Industry of the Chicago 
Church Federation and this Department seems to have 
been of great influence in interesting civic and religious 


as ie ypgencies in the situation and in pointing the way for the 
he § work of the citizens’ committee. The research work of 
ry, the church agencies was the first organized endeavor in 
om ™ several years to bring about better human relations in 


the area. The work appears to have brought immediate 
fruit in social action and to have helped to bring about 
an era of social control where there has been extreme 
social conflict. 


The Hays Libel Case 


The Appellate Division of the New York State Supreme 
Court has recently sustained the complaint of Arthur 
Garfield Hays that LaFollette-Socialism-Communism, a 
pamphlet issued by the American Defense Society, is 
libelous. The pamphlet, issued during LaFollette’s cam- 
paign for President in 1924, says that the various liberal 


CO- movements all tend toward “absolute revolutionary an- 
t a § archism” and that, “This movement . . . is constantly 
a attaining greater and more menacing strength through 


a system of interlocking directorates whereby a compara- 
tively small number of individuals are able to shape the 


Sev" §& policies of various organizations and quickly or gradually 
4 ; turn them to the advantage of the world revolutionists.” 
vo A chart showing “interlocking directorates” lists Mr. 


ays as director in two organizations which, according 
to the American Defense Society, aid this scheme. In 
upholding the plaintiff's charge the court said: 
B “This pamphlet is fairly susceptible of the interpreta- 
4on that the plaintiff is directly engaged in an enterprise 
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which seeks to destroy the government of the United 
States by force and violence. Undoubtedly the charge 
is not directly made, and it may be that a jury will find 
that no substantial damage came to the plaintiff by reason 
of the indirection of the charge and the circumstance that 
his name was joined with that of many men and women 
who enjoyed the unquestioned respect of their commu- 
nities. It is enough that the pamphlet, fairly read, 
can be interpreted as thus holding the plaintiff up to con- 
tempt and disgrace, and indeed charging him with what 
might constitute criminal anarchy.” 

The American Defense Society argued that the libel 
is against a class, not agaihst the plaintiff individually. 
But the court decided that this was not true since “the 
plaintiff is specifically named as one of those who are the 
object of the defendants’ attack.” 

The dissenting opinion issued by two members of the 
court declared that the subject matter is “purely political,” 
and that there is no ground for civil libel “where defama- 
tory words reflect upon a class of persons impartially.” 
According to this minority opinion the plaintiff is affected 
only by the statement that “the plaintiff is said to be a 
member of an organization which through interlocking 
directorates is affiliated with an organization which has 
among its members some ‘Reds,’ ‘near Reds,’ and ‘Pinks,’ 
and that, while many well-meaning people with good mo- 
tives are members, they are being led astray by persons 
connected with such groups, whose purpose is to bring 
about a revolution and the destruction of the American 
government.” Both the majority verdict and the dis- 
senting opinion agree that many distinguished persons 
“respected throughout the country” are listed in this pam- 
phlet as members of organizations affiliated with “red” 
or “pink” organizations, 

The American Defense Society has requested permis- 
sion to carry the case to the Court of Appeals, but no 
decision has yet been reached. The decision is an im- 
portant one in the series of cases, which seems to be break- 
ing down the “blacklist” propaganda the misleading char- 
acter of which was disclosed in INFoRMATION SERVICE 
on May 5, 1928. 


Racketeering 


The Associated Employers of Indianapolis are carry- 
ing on a campaign to educate employers generally on 
“racketeering,” and to induce them to organize for their 
self-protection. Racketeering is a plan to compel em- 
ployers to pay tribute as a condition of freeing their 
business from violence and various destructive tactics 
which hinder employers from getting business. The prac- 
tices which gave rise to the term “racketeering” seem to 
have originated in Chicago, and they vary with each 
“racket.” 

The meaning of these terms can be made clearer by 
describing a racket. The racketeer conceives the idea 
of organizing a garage owners’ association. Each owner 
is asked to take a membership at $250 and pay dues each 
month. To the owner’s query regarding the benefits he 
will derive the racketeer informs him that no car owner 
can park a car on the street within eight blocks of the 
garage and then go back and recognize it. Tires will be 
cut, spare tires will be stolen, and windows will be smashed 
until the car owner sees the wisdom of patronizing the 
nearest garage. Thus the garage owner profits by in- 
creased patronage, and many owners have been willing to 
deal with the racketeer after the racketeer has demon- 
strated that he can bring in patrons. But if the garage 
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owner refuses to pay tribute the “educational commit- 
tee” of the racketeer enter the garage and carry on an 
orgy of glass smashing and tire slicing and leave the 
owner to settle with his patrons. 


It is estimated that racketeers collect large sums of 
money each year because the activities of the racketeers 
are applicable to many forms of business, including 
the dental and medical professions. They can be 
applied wherever business men can be induced to pay 
tribute to get increased business, to stabilize or increase 
prices, and to free themselves from destructive tactics. 
And the individual business man is easily intimidated un- 
less he has adequate police protection and unless crimi- 
nals are caught and punished. Furthermore, an employer 
who has joined a racket and becomes aware of its ille- 
gality is afraid to say anything lest he be subjected to 
prosecution along with the criminal conspirators. Should 
he have sufficient courage to withdraw from the organiza- 
tion, he finds himself again subjected to the same methods 
which were used to induce him to join. Owen P. White, 
writing in Collier's, April 12, 1928, claims that in Chicago 
legal procedure in dealing with criminals and easily 
obtained political protection favor the gunman and the 
racketeer and largely account for the number of rackets 
in existence. 


The Associated Employers of Indianapolis assert that 
rackets are prevalent in Omaha, San Francisco, Kansas 
City, St. Louis, Minneapolis, Detroit, Cleveland, Pitts- 
burgh and Philadelphia but that Indianapolis is free from 
them. It attributes this to the fact that the em- 
ployers are organized and that Indianapolis “fac- 
tories and mercantile establishments are now more than 
95 per cent open shop and free from labor trouble, whereas 
some years ago Indianapolis was a strike-ridden commu- 
nity with more than 85 per cent of its shops and busi- 
nesses unionized.” The association believes that “rackets 
find root and flourish best in cities where labor union 
abuses are tolerated if not condoned,” although the na- 
ture of a racket is such that it can be carried on anywhere 
by any gang of criminals, if they can escape punishment. 
The association also lays great stress on the fact that in 
1916 and 1919 it secured ordinances against “anti-boycott 
banner carrying” and “riotous strike picketing.” The 
association is determined to keep “Indianapolis free from 
rackets by making it an unhealthy place for racketeers.” 
The inference seems to be that racketeering and unionism 
are the same thing. This implication is resented and em- 
phatically denied by the labor movement. 


The Mexican Conference at Pomona 


For several years a Conference on Mexican-American 
race relations has been held annually at Pomona College, 
Claremont, California. James Hoffman Batten, director 
of the Department of Regional Service at Pomona College, 
describes the sessions held recently in the Survey for 
January 15. Two topics were discussed: the desirability 
of restricting Mexican immigration and the possibility 
of assimilating Mexicans. Opinion on the question of re- 
stricting immigration was not divided along national lines. 
The preponderance of opinion was in favor of restriction. 
Since the “mass of undigested Mexican population” is a 
social menace and an economic burden in the larger cen- 
ters of the Southwest, restriction would force a redistribu- 


tion of the Mexican labor supply already available and 
bring about better conditions for the Mexicans alread’ 
here. Mexico really needs such restriction for the sake o 
her own program of road-building, irrigation projects and 
agricultural development. 


Mexican peons come to the United States and American 
citizens go to Mexico for the same reason—to improve 
their economic condition. Neither are interested in 
acquiring citizenship in the new country, but Mexico does 
wish the Americans to become Mexican citizens. The 
second generation of Mexicans in the United States are 
assimilated to some extent and the third generation, it is 


believed, will be “wholly American in its ideals and cus- 
toms.” 


Mr. Batten sums up the results of the conference during 
the eight years since it was established by saying that it 
has resulted in movements for the improvement of living, 
housing and sanitary conditions of the Mexicans in the 
United States, it has brought about greater appreciation 
by the two peoples of each other and has promoted friend- 
ship between individuals of the two races. The exchange 
of summer-school students between Pomona College and 
the National University at Mexico City has been developed 
as a result of the conference. 


An Unusual Award 


Sidney Hillman, President of the Amalgamated Cloth- 
ing Workers of America, has been awarded the Harmon 
Medal and $1,000 in cash for distinguished public ser- 
vice. ‘The Harmon Foundation makes awards to those 
who have contributed in an outstanding and constructive 
way to social improvements. This award was made as 
a recognition of Mr. Hillman’s activities as a labor leader 
in the interest of human welfare. 


The four projects that constituted the chief ground o 
the award have given the Amalgamated Clothing Workers 
a unique distinction among labor unions in the United 
States. (1) The union, under Mr. Hillman’s leadership, 
has cooperated with the clothing manufacturers in estab- 
lishing a comprehensive scheme of unemployment insut- 
ance. (2) The scheme of conciliation and arbitration in 
the industry has made an outstanding contribution to 
constructive relations between the union and the em- 
ployers. (3) The Amalgamated Bank has stressed the 
elaboration of a small loan policy to meet the needs of 
workers. (4) The cooperative housing project backed 
by the union has been very successful in providing good 
living conditions at a moderate cost. The results of these 
efforts are recognized as of far-reaching importance in 
themselves, and they point the way to similar develop 
ments elsewhere. 


Nore: A limited number of copies of Representative Goverh 
ment in Industry, by James Myers, has been made available to 
our readers at a special price of 60 cents, postage included. This 
in a standard book (regular sale price $2.00). It is an analysis of 
present industrial relations, with particular reference to the er 
ploye representation movement, its significance and practical opers 
tion. The author, now Industrial Secretary of the Federal Cout 
cil of Churches, was formerly Personnel Director of the Dutchess 
Bleachery, and speaks with the authority of many years of prat 
tical experience. This book was pronounced by Professor Seagt! 
of Columbia University to be one of the best in its field. Orders 
may be sent to 105 East 22d Street, New York City, checks beitt 
made payable to Worth M. Tippy. 
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